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A. ASSIGNMENT OF ERRORS

1. The evidence does not support the charges of Second

Degree Robbery and Third Degree Assault.

2. INEFFECTIVE ASSISTANCE OF COUNSEL, Trial attorney

Dave Shaw gave less then effective assistance when he failed to

put on any meaningfully defense.

Issues Pertaining to Assignment of Errors

1. The State did not prove all of the elements of Second
Degree Robbery and the State did not show what Assault elevated

Theft to Robbery.

2. Trial attorney Dave Shaw did not interview the loss
prevention officers, the police officers, or even reviewl the
police reports before trial. Attorney Dave Shaw took the burden
of proving each and ever element of the crime of second degree
robbery from the State when he stipulated to the Theft, at
closing in front of the jury. Dave Shaw, failed to abide by his
client's wishes on the course of action at trial. The defendant
asked attorney Dave Shaw to file a motion for dismissal on the

grounds of speedy trial violations.

B. STATEMENT OF THE CASE

The petitioner would agree with his counsels statement of

the case.



C. Argument

1. The evidence does not support the charge of Second Degree

Robbery.

Defendant may challenge sufficiency of evidence before
trial, at end of State's case in chief, at end of all evidence,
and on appeal. STATE v. JACKSON, 82 Wn.App. 594, 918 P.2d. 945

RCW 9A.56.120 ROBBERY

A person commits Robbery when he or she unlawfully takes
Personal Property from the Person of another or in His or Her
Presence against His or Her will by the use or threatened use of
immediate "Force, Violence, or Fear of Injury" to that person or
His or Her Property or the person or property of anyone. Such
Force or Fear must be used to Obtain or Retaine Possession of the
Property, or to Prevent or Overcome the Resistance to the Taking.
In either of which cases the degree of Force is immaterial. Such
taking oconstitutes Robbery whenever it appears that, although the
taking was fully completed without the knowledge of the person
from whom taken, or such knowledge was prevented by the use of
Force or PFear. In administration of criminal law, two distinct
elements are held to be necessary to crime of Robbery: (1)
putting victim in fear of violence to His or Her person or
property; and (2) taking of money, property or thing of value
from His or Her Person or in His or Her Presence. STATE v. NAM,

136 Wn.App. 689, 150 P.3d. 617



WASHINGTCON PRACTICE SERIES 13B CHAPTER 23 ROBBERY

(a) Under Washington Law, robbery comprises unlawfully taking
personal property either from (a) the person of another. or

{(b) In the person's presence against the person's will to be
Robbery, the act must be accomplished by use or threatened use of
immediate Force, Violence, or Fear of Injury to the person or
property of anyone. The Force or Fear must be used either to
Obtain or Retain possession of the property or to prevent or
overcome resistance to the taking. In either case, the degree of
force is immaterial. Such taking constitutes Robbery whenever it
appears that, although the taking was fully completed without the
knowledge of the person from whom taken, or such knowledge was
pervented by the use of force or fear. Robbery as so defined is

second degree robbery, which is a class B felony.

WPIC 37.04 ROBBERY IN THE SECOND DEGREE
1. That on or about the defendant unlawfully toock
personal property from a person or in the presence of another.
2. That defendant intended to commit theft of the property.
3. That the taking' was against that person's will by the
defendant's use or threatened use of immediate Force, Violance,
or Fear of Injury to that person or to that person's property, or
to the éroperty of another.
4. That Force or Fear was used by the defendant to obtain or
retain possession of the property or to prevent knowledge of the
taking.

5. That any of these acts occurred in the State of Washington.



Washington case law has not directly addressed the meaning
of "from the person of another" with regard to the Theft
statutes. In context of Robbery however, the Court of Appeals has
held that property taken "from the person of another" means that
the property has to be "on the persons body or directly attached
to someone's physical body or clothing." STATE v. NAM, 136
Wn.App. €98, 705, 150 P.3d. 617 (Div. 2 (1-17-2007))

For purposes of robbery statute, personél property is within
victim's "presence" when it isrwithin victim's reach, inspection,
observation, or control, that victim could, if not overcome with
Violence or prevented by Fear, retained possession of it. RW

9A.56.190

Where the State assumes the burden of proof on an element
and the Appellate Court must reverse the conviction and dismiss
with prejudice. STATE v. NAM 136 Wn.App. 698, 705, 150 P.3d. 617

Third degree assault is not a lesser included offense of
Robbery, the requirement that defendant specifically intend to
prevent or resist apprehension or detention is a necessary
element for Third Degree Assault but not for Robbery. STATE v.
HERRERA, 95 Wn.App. 328, 977 P.2d. 12 (1998)

WPIC 2.24 THREAT

Threat means to communicate, directly or indirectly, the
intent to cause Bodily Injury in the future to the person
threatened or to any other person.

Here as in State v. Johnson Jr., 155 Wn.2d. 609, 121 P.3d.
91 (2005) the evidence is insufficient to support the conviction

because he did not use force to obtain or retain property, but



rather used force while attempting to escape after (losing or)
abandoning the property. The Court of Appeals affirmed Johnson's
conviction, concluding Robbery included the use of force while
attempting to Escape or Resist Apprehension following a Theft.
The (Washington Supreme Court) disagreed with the Court of
Appeals attempt to broaden the transactional view of Robbery
beyond the statutory elements of the crime.

RCW 9A.36.031 (1)(a), RCW 9A.56.190 Third Degree Assault is
not a lesser included offense of Robbery; the requirement that
the defendant specifically intend to prevent or resist
apprehension or detention is a necessary element of Third Degree
Assault but not for Robbery.

RCW 9A.36.031 (1)(a), (formerly) RCW 9A.36.030 Includes the
Assault of a Store Employee who attempts to detain a person on
suspicion of shoplifting. STATE v. MILLER, 103 Wn.2d. 792,793-95,
698 P.2d. 554 (1985). This section expressly requires a specific
intent to prevent or resist apprehension or detention.

Applying the first part of the Workman / Berlin test, this
method of committing Third begree Assault is only a lesser
included offense of Rolbery if each element of the lesser offense
is also elements of the offense charged. A person commits Robbery
by using or threatening force to obtain or retain property, or to
overcome the resistance to the taking. RCW 9A.56;l90. It is
necessary that the person specifically intend to prevent or
resist apprehension or detention, which is required for Third

Degree Assault under RCW 93.36.031 (1)(a). Therefore, because



this element of Third Degree Assault is not a necessary element
of Robbery. Third Degree Assault is not a lesser included offense
of Robbery. STATE v. HERRERA, 95 Wn.App. 328 (Div 3) (4-29-1999).

Mr. Courtney walked into a Safeway and took two bottles of
liquor, and walked out of the store. there was no Force or Fear
of Violence involved so there was no Robbery. Once Mr. Courtney
was outside the store and loss prevention officer Nathaniel Duval
identified himself and said stop, the Theft was over and the
escape began, so any Assault that took place after Nathaniel
Duval identified himself was with the intent of escaping not to
obtain or retain anything. The only Assault that took place was
after Mr. Duval pushed Mr. Courtney in the back as he was running
away, he tripped and fell to the ground and lost the bottles of
liquor and at no time did Mr. Courtney or Mr. Duval try to
retrieve the bottles of liquor. As stated above Third Degree
Assault is an Assault with the intent to prevent or resist the
lawful apprehension or detention of the defendant, therefore

there was no Robbery!

(2) INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL

Defence Attorney Dave Shaw did not interview the loss
prevention officers, the police officers, or any store employee.
He could not put on any kind of meaningful defense as to what
took place outside the store. Defense attorney Dave Shaw took the
burden from the State to prove each and every element of the
crime of second degree robbery when he stipulated to the theft,
at closing in front of the jury. Attorney Dave Shaw knew the

State was over the time limit of 90 days for trial and



Mr. Courtney questioned him many times about the continuances the
State was using to hold him. He asked his attorney to file a
motion for dismissal on the grounds of speedy trial violations
but Mr. Shaw said he would not do so. So Mr. Courtney had one
drawn up and Dave Shaw refused to file the motion with the Court

stating in his words "the Court doesn't care about this."

D. CONCLUSION

Courtney's conviction for Robbery in the Second Deyree can
not stand and should be dismissed with prejudice. The assault
conviction should be sent back to the Trial Court for

resentencing.

DATED this |0 day of July, 2013.
Respectfully submitted,

Lardell Courtney

C# 944037 UNIT: G-B-10

Stafford Creek Corrections Center
191 Constantine Way

Aberdeen, Washington 98520



P _

A C (ﬂ,'/%_/t%, ok _loasHen GIon Cause Noo  13-1-03395-3
2 Plain b e | o
4, V. S 7Z/<mof\ oiell Dro/t__o\ _Dim u,qcﬂ
5. Z, Q{ Lou KXY /\/ c’ba,&e_c_/.Aori\, Voo <:< T\ m og\ Cf;uj_.j
‘ 9&@\ deaat, | dnd Crf 3.30)(5) Pufrer
7 1

e (ComeS  Now

NQL(‘C/&/LKM ey ﬁeSDec Tm“

GJHMQ ‘Lju\ ﬁmwn Sor (‘(O{W ok Dismssal_on L)L\
0.0k ﬂ\ tw_g.b@i _ﬂm».\.c*_Q.@"Emmm‘,l_}wQML\"M/@ Yhe [
‘L H._.dLSm\% p(\ﬁ ‘\(’.\gom‘m\rmf\ 1A Al N(X\‘_)g\/”

ek b

1

/;.,./,? ¢ A¥ound§ / S-..

el 4
Cap x;\m (alise

\ o o N
R puf suant_to LeR 3.3 aed (B 33 (b)(5)
- OLMSQ ;(]\/jmjtm

)Y /mc/ -u_c/ﬂ._CP LA,C/OOSL LLLI O, \w\«dt ,wiﬂﬁwk)c.gené/mw 7S

L / usesS of M« -_C:sz

______ 13. m_\bam _dranted € —dall. C@Hs ,Jo_ “Due_,[z/” er o] _tnder
i _m,/é %t %Y}Q } 1L [s ’\Cmm #c, v_Qj{e T .*J% o __»_eﬂﬁ/a'a/ S.
i m\m nmam iiiii — - - _
- /5. | R
18, \f& S Mo sz ol IS (.A@Sﬁdianw,%é{_;'xg[(ijwdﬁ&/ /
1 Yecotds . /w e dad e ajf/u/w/ Memof cmaém_,‘.-ﬁ., S
..... 1L oF Au Mam_%l L mw._SMQyL ot OQ 71/ j&rﬁﬂa/ﬁﬂ%s Md/m/’
re 7[0 O/ LSILSS ... S
I 23 _ R
_____ e Dde ob Joeuec




/Lﬂﬂg/ )Z

e ngomnc/om QC Nf’/of 14ies 'sQ WJ_L,_ L
B S Cfpljﬁ/o()(‘%)Spezc/a , z*/wa/r/me /m\Jcsunc/af L
g Cr R 303 (8006 .fkkv/.a,.iﬁjz.‘ﬁo/q ialorpotodes o
5. ..Xe jui(.@meﬂ%z 7[%6617}6 a/}/ e Qo:,c});oﬂ\m and
RPN ¥ 4 S g Se*d Ut 0/ /.’.//fg_m,cﬁ. //za, / em fT)mﬁ 7LQ 0%@‘ VAV
7;7“/16 F/ﬂxﬁﬁﬂ(_ﬁ/d/% {;?j : 7Lr/a,!m7/j,6 Sul&emor d?m:% R
: ?__ﬁK/CQ/,//QMCQMRQZOu (h_e),fxlaz27_/§.ﬁ.-r.,~.‘ _ ,.u “ﬁ[./f@.ﬁ_.;écmj{_ e
v Orimine ),,%u le. 3 5(5/ )(.’/7)“,,-.{.6 gl_u,{ res. ﬂaz/v)j?o/éw/'nam

T 4 mﬁdv.\o../‘; \Cf o .4 MJZ/ / ate é@wﬁ[/} Jnca {C.C?uiaie o/azc/xf e.nzc.éz zzf{S_
he. beoueht o teial ot later Han G0 dhys ald
bl OfouenT. Jo. T(jal nol. later _Yhan (@0 S Oprtlo o

N /

/ hd N ~ 4 ,
nor Velenclants  (ounsel T{a/ /c/umj%/'c4/0/6//&2/2"@70/&%_&
Cof 2203 excludes (erbuin Secincls. bom_Hh
MO 3 5/5 ) extluges. . (Qf/mv’\r)eﬁfi 45 Tfor/L_%/)i
%./ks.d;_,éﬁwa/jj/ a4 ,[.11. L G)wguTm_c%/? c,,,h,‘_ﬁ‘m.cw-‘ x(or ~.ﬂf_ézz.';_q(_j?. a’zm&,zz’
e Fime Foc tfrial _CCR 3.3 (D) Speclically
/LQXC,/{,{C?/K,SH?%G ) WLzme .OZ//KC[Q,C{._-W ,ahz'igh___a\__wé}i/‘e&.m./,mi ; U

S e ‘.,._..6&/5&;{9,_{4@ a/,--»,,/fc)wﬁﬁ E@.@Zeir_a / J; // or. .mfiﬁ;,'s,o_ﬁz_#AQ_ .

- , ': -

}_-_C{K&j(«é)(i)_zm”fef76//4/,///05/&{/@%@6/76@5@42/1_
st Bpeasgonent. (R 3.3 (6] S E
L e odd _of ‘,,,ﬁ’mﬂaﬂgs-ﬂ‘ﬁX« ¢l @9/*'( tom %c_%@)eec//m@(
, _,,,__,,__l’)._%_P@‘f,;.O.CZ..,._.UH,C./AUZ Aﬁf__/?xv.ﬁﬁ_ﬁ._.{e)__.,‘ﬁ&_A,SP&edﬁA._:EJ‘@.(»ﬁ‘,?_itf/Afd.a,/%@./({ek’.zfj__,
LL%OQILZQQS‘{LL%O/&SQQ e dhe_eid oF Fhe ete
'zs{)eﬁofi @r?\ 36/&%5} L

L{PQC/ -



) — ' O
s _Z.UC?’fléw.éﬂ...JSé(ﬂ/;‘DLLl_h-&\i A%:f a ‘fof <D/5‘ LS 4/

3. /) \7\/631 jU {f)aéf,,, ,//@/ /4 &/r mcj Mzs |
4. 4(\(@ ane O/ PMZMQZO/OL e L >Z/1 Tum - M/@L

3. QQ/ &rz// Sa}ea/;c/e_J Tor. ///08(;/&2/ /ﬂ/ S0, LR

(o / NC )T\ X U@’jgﬂjz 2. m/aaf%rg:/w,égs No7~
7, S/cm?a/ Q/J?g %s aHé 74 2 Talc_and Q/)@g/yHAFLQLM_

Sﬂ) -/ 620’95,] 743 0/7 - 30" eg()/al {)‘/ o/yg

co

(2. QA\ ,ELe__é?SV ( mmm, am‘c__/zé/mo_@/ &7’&5}@/,2

(L. /ﬁww///rzr.;/ WWSN :Zo ..nk;m *) éﬂ?"///ﬂ!fﬂ[‘f

e

123 )(,LM//OML 18 émuw Jf)au ;u (ot ot /]/d/ S0
o S/aTus //mfe{uu 08Dz R Defen/mm A T0RNs Y

L5: Da\/x {g/%é/) ij% })6 7/Jw”/l< “E IN‘LQV_/E./) 2, //Iﬂ§5 ZQ
(6. }ge nc/m fﬁeL/ AN ‘7‘0 5/ oo e of SLT@L/P ,_g,,
v Trinl DT ol DEC-/3-202_ 2] Qm

/3, [i/\ /Q’,ﬁQﬁC/mﬂ[ 1S })(oualﬂL 74 (0&1/‘7[ U"’C /3_“920/:2
s D2 Lendute Dlinet i Saz)oosa//a v Seorate 185/

a Jhfenddant Sefices b 5/}/3_“_[0/2 lAL'LW
u__his Cisht b o Speeds Thial bt is (onkiwed 4
JC:A) 15 20l _W—QAFCﬁi Jﬁﬁmm%a S M\Z/o/a%/m g
Jf /?\,_Mﬁnu“(éﬁ(i DuFtfer MJ}.I vacl .
. 5 Lrd 32 () D@m,ssﬁ w‘_m?_rejmd;cz- A Omiaal (\k’\a(@ﬁ

d
20 ot j’}(.a&fj\ni__:ltﬂﬁitﬁé_ﬂ,_.LU.LHM{L.« __a,.,_:umc__\)"Qf...moL_%m_v_l_i@.%ﬁm Ll

2,

\>4

]

e

S




e

A 5) J@er/a’m S Lb/owj}// uao/{ ‘c’) L,uu/de &)(Z’l\f

3 7/26 Q/mc S d/immeo/ q... / c;éuf CW?J[LM&U?CE
,./ 57 %nj ~here gre o Q;/cu/ oe Lauct vooms
A

15 02&/01

/5 [@I”/znuef;/ 7ZO . Jw/\f e 20)R
(/\/07% v F 1 .ﬂaaus £ ew”)@aﬂmg,wé?/feaaj _V/o/a}a;/

R From Déc 13- ,Zo/:L o Jan 71572013 ,aﬂ\*ra d
s (xR 3.3 ()(3) . ;De&mc/am[s REWCL/%Q&T S Q_L
ﬁmzim&m% /! 7/5/6 &W;L 5/0(7’“ 7/’“/1 Dcd/s 6?4 d?

R é; ﬁ@«zﬁc/(/ﬁ/ /5w JQN@M’” 75 C’JW/[ \JCM/ // /3&’/9

{2

e _:q@wma AT T7er \JﬁJ b, ,za/ye u%&/)___ﬁwdrﬁ_, z;Zr/
/76 AN 3/0% %i@/w”/s Vﬁ//?L/‘?//C// o Qaj
_V 9 _ ‘7”// Dan-7- 208 /QF Cendant
5. .A_JQ Laa)“?{’ 3/04\(_*_/7 - ol3 e tb[
“9_%;//,, 2E S;%a,/ Z?ﬁaf A ‘%a f?( /5 i‘,@ﬁ;&_}é}i&
I - 5 Condinued. Qwrﬂw “7 T Jan Aol

75 rovabt dac

wc/ﬁn% Q&Qﬁfs %5 5/ n . %/m Df.
_@V,%,ﬂf - 5702,64/ Tl 5 e o /BoL oyS
i Po, m@l O‘F#D—gﬂ\) Q,;Q_J_ag_O_B Qéié‘i? e adr Mb &W /\,,Q Cgﬁﬂlt /

2t D U He Sxth Amendment of %Ae S, m?s%zwém 25

,,2 /mp/emen/eo/ o (18450 53 3161t Seq.. ond Ve, R Cim, Boc 50 )

A /ﬂ \Léﬁ,ﬁa{){ﬂ&//} a. Cﬁm:m/ rODCC/Z//an "y en“/fc/ﬁ_gﬁ/)a@/ ,;é’/a/
ot A0 moer (eR 3.3 anp CrR 3 3@)(5




v /Déﬁ/afé ///V/?f Qéﬁcz/%u of ?z/rmﬁu

"7%/)'7' -mtzjamrzﬁ 1S /ﬂ&[&.ﬁﬁ&[ wrrecz_u

zmc/er e /w C e Q/Qza_ of “Z/) ,7/ @/a»/

| Qﬂ%f&c/wﬁfﬁﬂ__mwk*&@ ”0~E~J;2W

2013 %

(S/Ofl/ ILU/C

ool Lns by




DECLARATION OF SERVICE BY MAIL
GR 3.1

I, LARDELL COURTNEY

That on the /@ day of JguLy

following documents in the Stafford Creek Correction Center Legal Mail system by First

Class Mail pre-paid postage, under cause No. 44487-9-11

Statement of Additional Grounds RAP 10.10 ;

addressed to the following;:

David B. Kock Pierce County Prosecutor

1908 E. Madison St. 930 Tacoma Ave. S. Room 334

Seattle WA. 98122 “Tacomma Washington 98402-2108

[ declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

DATED THIS Hg day of 1y ,2013 , in the City of
Aberdeen, County of Grays Harbor, State of Washington.

%MWZ/ W

a‘ure

LARDELI COURTNEY
Print Name

DOC 944037 UNIT g-B-10
STAFFORD CREEK CORRECTIONS CENTER
191 CONSTANTINE WAY

ABERDEEN WA 98520
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